THE AFFIDAVIT OF INABILITY TO PAY COSTS & HVLP
Texas Rule of Civil Procedure 145 addresses the affidavit of inability to pay costs, also known informally as a pauper’s affidavit or a pauper’s oath. Pursuant to Rule 145, an indigent party may file suit based solely on an affidavit of indigency filed with the suit. If the court finds that the party is unable to afford costs, it will waive the party’s filing fees.

HVLP Policy
Rule 145 defines “a party who is unable to afford costs” as “a person who is presently receiving a governmental entitlement based on indigency or any other person who has no ability to pay costs.” As a matter of policy, HVLP informs applicants with household incomes equal to 125% or less of the federal poverty guidelines that they may qualify for affidavits of inability to pay costs and does not collect filing fees from them. For example, in 2006, HVLP will not collect filing fees from an applicant who lives alone and has an annual income of $12,250.00 or less. In a three-person household, e.g., a mother and two children, the total annual household income would have to exceed $20,750.00 before HVLP would require the applicant to pay their own fees. When HVLP refers one of these applicants to a volunteer lawyer, it informs the volunteer that his or her new client may qualify for an affidavit of inability to pay costs and provides the volunteer with a model affidavit. Volunteers can use HVLP’s model affidavit of inability to pay costs by inserting the information required by Rule 145, such as the party’s identity, the nature and amount of the party’s governmental entitlement income or employment income, the party’s monthly expenses, etc. An attorney certification, an affidavit the lawyer may file to inform the court that he or she is providing free legal services to the party, is also provided “to assist the court in understanding the financial condition of the party.” 
Rule 145 Amendments
In September 2005, the Texas Supreme Court approved amending TRCP 145 to alleviate contests over indigency declarations in civil lawsuits by allowing attorneys from legal assistance programs supported by grants from the Interest on Lawyers Trust Accounts (IOLTA) to certify a client’s indigence by filing an IOLTA Certificate. The certificate confirms that the IOLTA-funded program screened the party for income eligibility under the IOLTA guidelines. Because HVLP is an IOLTA-supported legal assistance program that screens parties for income eligibility under IOLTA guidelines, an attorney who accepts an HVLP referral may confirm that HVLP screened the client under IOLTA income-eligibility guidelines by filing the IOLTA Certificate. Under the amended statute, as of December 1, 2005, “[a] party’s affidavit of inability accompanied by an attorney’s IOLTA certificate may not be contested.” Therefore, whenever HVLP provides a volunteer with a model affidavit of inability to pay costs, HVLP now also provides the volunteer with an IOLTA Certificate to file at the same time.

The Texas Supreme Court order to amend TRCP 145 and the amended statute are viewable in the .PDF file on this disc labeled “TRCP 145 Amendment.” The IOLTA Certificate is also available as a separate MS Word file on this disc.
Which Fees Are Waived?

Even if the court finds that a pro bono client is indigent, the court cannot waive every fee that the client may need to pay. The court can waive only fees assessed by the county. Fees charged by private companies and individuals are outside the scope of an affidavit of inability to pay costs. County fees include filing fees and the fee for service by the Harris County Constable. Fees the court cannot waive include ad litem attorney/amicus attorney fees, the cost of a private process server, and fees for genetic testing and publication.

Summary

· HVLP applicants with household incomes equal to 125% or less of the federal poverty guidelines may qualify for a waiver of fees based on an affidavit of inability to pay costs.

· The recent amendments to TRCP 145 should make it more likely that a court will grant your HVLP client a waiver of fees.
· Even if an affidavit of inability to pay costs is successful, not every fee that an HVLP applicant may incur can be waived. Generally, waiver of fees is limited to filing fees and the cost of service by the Harris County Constable.
PAGE  
2

